degree of negligence assumed by the Assessment Office when it wrote its
narrative findings.

The Assessment Office found that the violation was serious because
failure to make the required examinations would have kept the miners
from knowing that the air velocity was sufficient to prevent possible
accumulations of methane and to carry away respirable dust.  The inspec-
tor "a order and the findings of the Assessment Office are silent about
whether respondent had installed brattice curtains to within 10 feet of
the face at the time the order was written.  Existence of curtains would
have been likely to provide adequate ventilation.  Therefore, the violation
may or may not have been serious, but the Assessment Office is correct
in finding that respondent's mine foreman would not have known for certain
that the proper volume of air was being supplied at the last open crosscut
and working face apart from his making the proper examinations with an
anemometer.

I find that the settlement penalty of $275 should be approved because
the parties have shown that the degree of negligence was probably less than
it was thought to be by the Assessment Office, the degree of seriousness is
not known for certain, and a small operator is involved.  Those criteria
support a finding that a penalty of $275 is reasonable in the circumstances.

WHEREFORE, for the reasons given above, it is ordered:

(A)  The motion for approval of settlement is granted and the settle-
ment agreement is approved.

(B)  Pursuant to the settlement agreement, respondent, within 30 days
from the date of this decision, shall pay a penalty of $275.00 for the
violation of section 75.306 alleged in Order No. 70479 issued July 18, 1978,
under section 104(d)(l) of the Act.

Richard C. Steffey
Administrative Law Judge
(Phone: 703-756-6225)
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